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DearStaffSergean~_~_.~iT

This is in referenceto your applicationfor correctionof your naval record pursuantto the
provisionsof title 10, United StatesCode, section 1552.

A three-memberpanelof the Board for Correctionof Naval Records,sitting in executive
session,consideredyour applicationon 15 April 1999. Your allegationsof error and injustice
werereviewedin accordancewith administrativeregulationsand proceduresapplicableto the
proceedingsof this Board. Documentarymaterial consideredby the Board consistedof your
application,togetherwith all material submittedin supportthereof,your naval recordand
applicablestatutes,regulationsand policies. In addition, the Board consideredthe reportof
the HeadquartersMarineCorps PerformanceEvaluationReview Board (PERB), dated
15 March 1999, a copy of which is attached.

After careful and conscientiousconsiderationof the entirerecord, the Board found that the
evidencesubmittedwas insufficient to establishthe existenceof probablematerial error or
injustice. In this connection,the Board substantiallyconcurredwith thecommentscontained
in thereportof the PERB.

The Boarddid not condonethe untimely submissionof your contestedfitnessreport,
however, they did not find this to haveinvalidatedthe report. They did not agreewith your
assertionthat your third sightingofficer contradictedhimself. They found no inconsistency
betweenhis directing that you be counseledand directing that you receivea nonpunitive letter
of caution. Finally, while your reviewingofficer did bring up the incident for which you
receivedthe nonpunitiveletter, the Board notedthat he did not mention the letter itself; rather
you broughtup the letter in your rebuttalto the reviewingofficer’s comments.

In view of the above,your applicationhasbeendenied. The namesand votesof the
membersof the panelwill be furnishedupon request.
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It is regrettedthat the circumstancesof yourcasearesuchthat favorableaction cannotbe
taken. You areentitled to havetheBoard reconsiderits decisionupon submissionof newand
materialevidenceor othermatternot previouslyconsideredby the Board. In this regard,it is
importantto keepin mind that a presumptionof regularity attachesto all official records.
Consequently,whenapplying for a correctionof an official naval record,the burdenis on the
applicantto demonstratetheexistenceof probablematerialerror or injustice.

Sincerely,

W. DEAN PFEIFFER
ExecutiveDirector

Enclosure
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MEMORANDUMFOR THE EXECUTIVE DIRECTOR, BOARD FOR CORRECTIONOF
NAVAL RECORDS

Subj: MARINE CORPS PERFORMANCEEVALUATION REVIEW BOARD (PERB)
ADVISORY OPINION ON BCNR APPLICATI IN THE CASE OF STAFF
~ .~..~. USMC

Ref: (a) SSgt .~fs DD Form 149 of 25 Nov 98
(b) MCO P 610.7D w/Ch 1-6

1. Per MCO 1610.llC, the Performance Evaluation Review Board,
with three members present, met on 9 March 1999 to consider Staff
~ petition contained in reference (a)
Removarof t~1T~éfitness report for the period 970405 to 971208
(CH) was requested. Reference (b) is the performance evaluation
directive governing submission of the report.

2. The petitioner contends the report contains substantive,
inaccurate marks and contradicting comments pertaining to
Sections B and C of the challenged report. He also believes
there are unjust and inaccurate comments made by both the
Reviewing Officer and Adverse Sighting Officer, and that those
comments are based on inaccurate facts. To support his appeal,
the petitioner furnishes his own detailed statement, a copy of
the entire fitness report, documentation concerning an
investigation into alleged sexual harassment, a copy of his
fitness report for the period 980101 to 980930, two advocacy
letters, and page 11 extracts from his Service Record Book (SRB)

3. In its proceedings, the PERB concluded that the report is
both administratively correct and procedurally complete as
written and filed. The following is offered as relevant:

a. As an adverse evaluation, the petitioner was correctly
required to sign Item 24 and afforded an opportunity to attach a
statement of rebuttal. He availed himself of that action and
surfaced his disagreement with the report. Both Lieutenant
Colone1~~,(the Reviewing Officer) and Colonel _______

(the Adverse Sighting Officer) thoroughly and complete y resolved
every issue surfaced by the petitioner. Most disagreements were
resolved in favor of the Reporting Senior; however, there were
some instances where the petitioner prevailed. The Board is
haste to point out that siding with the petitioner does not
negate the fitness report.
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Subj: MARINE CORPS PERFORMANCEEVALUATION REVIEW BOARD (PERB)
ADVISORY OPINION ON BCNR APPLICATION IN THE CASE OF STAFF
S~

b. Contrary to what the petitioner implies in his statement
appended to reference (a), the Reviewing Officer may address
issues not already commented on by the Reporting Senior and can
also introduce new/additional adverse material. This was
certainly the situation in this case and the petitioner was
correctly provided the opportunity to respond (which he did).

c. The petitioner’s contention that he did not receive
counseling from the Reporting Senior is considered without merit.
This issue was adjudicated by both Lieutenant Colonel~1fL~,,.~
and Colone~-~f~1J111 Both officers clearly indicate the
petitioner ciTa, in fact, receive counseling concerning his
performance. In this regard, we point out that performance
counseling and “official” counseling which results in a Page 11
SRB entry are two distinct and unrelated administrative actions.

d. The petitioner’s argument that the Reporting Senior’s
mark of “Be Glad” in Item 16 is inconsistent with her comment in
Section C concerning her reluctance to serve with him in combat
is probably valid. However, Colone’,,~Jm~1.clarifies the issue
and indicates that if he had to go to war tomorrow, he would not
want the petitioner in his command. This minor inconsistency (or
oversight) does not substantiate an injustice nor constitute a
basis for invalidating the report. Likewise, we conclude that
the Reporting Senior’s concurrence with the petitioner’s first
duty preference (MSG School) was most certainly an oversight.
Again, it does ~ report

e. The investigative documentation and the advocacy letters
from Gunnery Sergeant j*l~[~pd ~do not call into question
the validity or accuracy of the ~ With specific regard to
the advocacy letters, the Board notes that they were furnished
for use by the Gunnery Sergeant Promotion Board, not as vehicles
to challenge the report.

4. The Board’s opinion, based on deliberation and secret ballot
vote, is that the contested fitness report should remain a part
of Staff Sergean TT official military record.
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5. The case is forwarded for final action.

Lnairperson, Performance
Evaluation Review Board
Personnel Management Division
Manpower and Reserve Affairs
Department
By direction of the Commandant
of the Marine Corps

3


